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Anti-retroviral treatment
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Anti-retroviral

BA
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CCE
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Centre for Disease Control

CEC

Committee for Environmental Coordination (South Africa)

CIDA

Canadian International Development Agency
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National Council to Combat HIV and AIDS (Mozambique)

CNLS

National AIDS Control Commission (Rwanda)

DEA

Department of Environmental Affairs (Botswana, Namibia, South Africa)

DfID

Department for International Development (UK)

DoE

Department of Environment (Lesotho)

DoH

Department of Health (South Africa)

EA

Environmental Assessment

EAD

Environmental Affairs Department (Malawi)

EAP

Environmental Assessment Practitioner

EC

Environmental Commissioner (Namibia)

ECZ

Environmental Council of Zambia

EIA

Environmental Impact Assessment

EIR

Environmental Impact Report

EIS

Environmental Impact Statement

ELO

Environmental Liaison Officer

EMA

Environmental Management Act (Namibia, Malawi, Zimbabwe)

EMF

Environmental Management Framework

EMI

Environmental Management Inspector

EMP

Environmental Management Plan

EPPCA

Environmental Protection and Pollution Control Act (Zambia)

ESA

East and Southern Africa

EU

European Union

EU

Environmental Unit

FIDIC

International Federation of Consulting Engineers (English version of French acronym)

GFATM

Global Fund to fight AIDS, Tuberculosis and Malaria
GoL

Government of Lesotho

GoM

Government of Malawi

GRN

Government of the Republic of Namibia

GtZ
Deutsche Gesellschaft für Technische Zusammenarbeit (German Agency for Technical Co-operation)
HIA
Health Impact Assessment

HIV

Human Immunodeficiency Virus

I&AP

Interested and Affected Party

ILO

International Labour Organisation

ISO

International Standards Organisation

JICA

Japan International Cooperation Agency

KfW

Kreditanstalt für Wiederaufbau (German Development Bank)

LAPCA

Lesotho AIDS Prevention and Control Authority

LEA

Lesotho Environmental Authority (now the DoE)

M&E

Monitoring and Evaluation

MBCA

Malawi Business Coalition on AIDS

MDG

Millennium Development Goal

MGDS

Malawi Growth and Development Strategy

MEC

Member of Executive Council (South Africa)

MENRM
Ministry of Environment and Natural Resources Management (Zimbabwe)

MET

Ministry of Environment and Tourism (Namibia)

MEWT

Ministry of Environment, Wildlife and Tourism (Botswana)

MGFCC

Malawi Global Fund Coordinating Committee

MICOA

Ministry for the Coordination of Environmental Affairs (Mozambique)

MINELA

Ministry of Environment and Lands (Rwanda)

MNREE

Ministry of Natural Resources, Energy and Environment (Malawi)

MoH

Ministry of Health (Botswana, Malawi, Mozambique, RSA, Zambia, Rwanda)

MoHCW
Ministry of Health and Child Welfare (Zimbabwe)

MoHSS

Ministry of Health and Social Services (Namibia)

MoHSW
Ministry of Health and Social Welfare (Lesotho)

MoU

Memorandum of Understanding

MRC

Medical Research Council (South Africa)

MTCT

Mother To Child Transmission

MTEF

Medium Term Expenditure Framework

MTR

Medium Term Review

NAC

National AIDS Commission (Lesotho, Malawi)

NAC

National AIDS Committee (Namibia)

NAC

National AIDS Council (Zambia, Zimbabwe)

NACA

National AIDS Coordinating Agency (Botswana)

NACOP

National AIDS Coordination Programme (Namibia)

NAF

National HIV and AIDS Action Framework (Malawi)

NAS

National AIDS Secretariat (Lesotho)

NASA

National AIDS Spending Assessment

NCE

National Council for the Environment (Malawi) 

NCS

National Conservation Strategy (Botswana)

NDP

National Development Plan

NEA

National Environment Act (Uganda)

NEAP

National Environmental Action Plan

NEC

National Environmental Commission ((Mozambique)

NEC

National Environment Council (Lesotho, Zimbabwe)

NEMA

National Environmental Management Act (South Africa)

NEMA

National Environment Management Authority (Uganda)

NEMP

National Environmental Management Plan (Mozambique)

NEMP

National Environmental Management Policy (Uganda)

NEP

National Environmental Policy (Lesotho)

NES

National Environmental Secretariat (Lesotho)

NGO

Non-governmental Organisation

NHSP

National Health Strategic Plan (Zambia)

NPE

National Policy on the Environment (Zambia)

NSP

National HIV & AIDS Strategic Plan (Uganda)

NSP

National Strategic Plan (Lesotho, Rwanda)

OHS

Occupational Health and Safety

OPC

Office of the President and Cabinet (Malawi)

OVCs

Orphans and Vulnerable Children

PARPA

National Action plan for the reduction of Absolute Poverty (Mozambique)

PEI

Poverty and Environment Initiative (Mozambique)

PEIA

Preliminary Environmental Impact Assessment

PEN

National Strategic Plan for Combating HIV and AIDS (Mozambique)

PEPFAR

President’s Emergency Plan for AIDS Relief
PLHIV

People Living with HIV

REMA

Rwandan Environmental Management Authority

RSA

republic of South Africa

SADC

Southern African Development Community

SANAC

South African National AIDS Council

SDAC

Sustainable Development Advisory Council (Namibia)

SEA

Strategic Environmental Assessment

SER

Simplified Environmental Report

SI

Statutory Instrument

SIA

Social Impact Assessment

STD

Sexually Transmitted Disease

STI

Sexually Transmitted Infection 

TB

Tuberculosis

TCE

Technical Committee on the Environment (Malawi)

ToR

Terms of Reference

UAC

Uganda AIDS Commission

USA

United States of America

USAID

United States Agency for International Development

UNAIDS

Joint United Nations Programme on HIV and AIDS
UNCHR

United Nations Commission on Human Rights
UNDP

United Nations Development Programme

UNEP

United Nations Environment Programme

UNFPA

United Nations Population Fund (formerly the UN Fund for Population Activities)

UNGASS
United Nations General Assembly Special Session 

UNICEF

United Nations International Children’s Emergency Fund

VCT

Voluntary Counselling and Testing

WFP

World Food Programme

WHO

World Health Organisation

ZNASP

Zimbabwe National HIV and AIDS Strategic Plan

INTEGRATING HEALTH AND SOCIAL ISSUES AND IMPACT ASSESSMENT INTO THE PLANNING AND EXECUTION OF CAPITAL DEVELOPMENT PROJECTS IN EASTERN AND SOUTHERN AFRICA

PHASE 1A: POLICY, LEGISLATION AND INSTITUTIONAL REVIEW

BOTSWANA
1 INTRODUCTION
1.1 Project background

Current indicators of HIV and AIDS in eastern and southern Africa (ESA), such as HIV prevalence, life expectancy, and the incidence of associated diseases, suggest that the pandemic continues to pose a major health and socio-economic challenge in the region. The impact on households, institutions, society and the economy is reflected by the rising cost of health care, changes in the population structure, and increased dependency ratios.  The growing appreciation of these implications has created greater political support for efforts to deal with HIV and AIDS, but at the same time, placing increasing strain on limited government budgets.

All the countries in the region aspire to greater economic development and many see this as a way to reduce poverty and increase income to the government fiscus.  Ironically, however, many types of development projects increase the risk of HIV transmission. The linkages between increasing prevalence around large-scale projects such as mines, construction of infrastructure (roads, pipelines, transmission lines, dams etc.) are well known and are due to the presence of migrant workers, itinerant construction workers and single male accommodation.  It has also been established that increased trade, especially along road routes, through ports and at border crossings can increase the incidence of HIV in these areas (Figure 1.1).
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This vicious circle exacerbates, and is in turn exacerbated by existing conditions of poverty, inequality, social instability (in some places), high levels of sexually transmitted infections (STIs), low status of women, sexual violence, high mobility (migrant labour), limited and uneven access to quality medical care, and a history of poor leadership in response to the epidemic (www.aids.org.za). 

Examples of the impact of development projects on the spread of HIV in the ESA region abound.  The construction of the Trans-Kalahari highway from Gauteng in South Africa via Windhoek to the Port of Walvis Bay has seen in a three-fold increase in HIV prevalence in the remote Ghanzi district.  The highest HIV prevalence in Lesotho occurs in the five districts which were affected by construction of the Lesotho Highlands Water Project (Plate 1a).  The Zambezi River bridges at Sesheke and Tete have also resulted in locally high rates of infection due to the truck delays that are experienced at both.  While the Tete bridge was undergoing repairs, trucks on each side were backed up for over 5 km and delays was said to be more than 3 days (Plate 1b).
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Plate 1: a) view of Mohale Dam; b) trucks backed up waiting to cross the Zambezi River at Tete.
It is clear from Figure 1.1 and the above examples that interventions are required at the ‘development interface’ – the place where development actually impacts the receiving environment, that is, at the place where HIV transmission occurs.  Many of the country HIV programmes target the receiving community and aim to prevent transmission within that community, but there are few reported attempts to focus on development projects per se, because the presence of a workforce in an area is usually transient during construction.  This is precisely where Environmental Impact Assessment (EIA) can play a role.

The main aims of an EIA are to: identify potential impacts on the environment
 from the proposed activity; assess the impacts; and to develop a mitigation strategy for avoiding or minimising the negative impacts and maximising possible benefits.  An EIA is therefore a tool which is used by decision-makers including the developer to determine whether the project should proceed or not and in what form.  EIAs tend to find that most of the negative impacts result in long-term effects on the receiving biophysical environment, while most of the positive impacts relate to short-term economic and social benefits, e.g. employment, business opportunities, etc.  Even though most EIAs typically include a social impact assessment, few include a detailed health impact assessment; therefore long-term negative impacts on community health tend to be overlooked.

Even where health impacts are identified, the mitigation measures are usually weak, implementation of these measures is poor and little if any project follow-up monitoring of health effects is ever carried out.  This lack of follow up by the developer is compounded by the fact that few governments ever carry out compliance audits of these projects, even though they are mandated by law to do so.  This is largely due to a number of factors such as inadequate human resources, lack of vehicles, the remote nature of many projects, insufficient funding and so on.

An additional impact that is often neglected in EIAs for large capital projects is that on women.  Men and women have very different experiences of the impacts of a development project and there is an increasing amount of evidence that shows that in general, women are more vulnerable than men to the health and social risks which accompany such projects, with limited access to the many benefits that they purport to bring (Eftimie et al., 2009).  

Since EIAs are legally required for development activities in all the eastern and southern African countries under review (see point (a) below), and notwithstanding the constraints and limitations mentioned above, integrating health and social issues into the EIA process is considered one practical way of addressing issues of HIV and gender at the development interface (Figure 1.1).
Against this background, the Southern African Institute for Environmental Assessment (SAIEA) was contracted by the United Nations Development Programme (UNDP) Regional Centre for East and Southern Africa (ESA) to explore ways of improving the integration of HIV and AIDS and social issues, particularly gender in Impact Assessments in the ESA region. 

The main goals of this project are to:

i) Increase the awareness of high-level decision makers, development planners and environmental assessment practitioners of how the construction and implementation of major projects can affect the spread of HIV and AIDS (either positively or negatively), and cause negative impacts on women.

ii) Assist officials who plan, administer and manage impact assessments to also consider health and gender issues, as part of their work. 

iii) Assist environmental assessment practitioners to work closely with national authorities (especially those relating to health (including HIV and AIDS), and gender) and NGOs to more systematically consider HIV and AIDS and gender issues as part of the assessment of environmental issues.

iv) Strengthen existing management systems and mechanisms to ensure that projects have a net benefit in terms of health and gender impacts.
v) Strengthen the EIA regulatory systems to ensure that health and social issues are an integral part of the EIA.
The expected outcomes of this project are that by 2013:

· All EIA practitioners will be mainstreaming HIV and gender issues into the EIA process and all EIAs will contain: a comprehensive health impact assessment; a public consultation programme that takes into account the aspirations and concerns of women; an impact assessment methodology that differentiates between impacts on the basis of gender;

· Regulatory authorities will be fully aware of the importance of mainstreaming HIV and gender into the EIA process and its value for the long-term health of the nation.  With this understanding, and improved capacity and skills, they will not approve terms of reference or any EA reports which do not adequately address health and gender impacts; all letters of authorisation for projects will include specifications relating to health and gender management and monitoring; and follow up compliance audits will be conducted as a matter of routine and health and gender issues will be two of the key criteria;

· Proponents will be proactively implementing the ILO guidelines on HIV in the workplace;

· All inter-ministerial committees on environment will include representatives from the ministries of health and gender;

· All environmental policies, laws and regulations in the region will have been updated and/or amended to include relevant clauses on gender and health.

To achieve these goals, the study team has adopted a phased approach, as illustrated in Figure 1.2.
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Figure 1.2:  Phased approach to the execution of the project

The outputs of Phase 1 will be:

a. A review of the extent to which impact assessment policies and laws in 10 selected countries (Botswana, Lesotho, Malawi, Mozambique, Namibia, South Africa, Zambia and Zimbabwe in southern Africa, and Rwanda and Uganda in eastern Africa) adequately incorporate health and related social issues.

b. A review of the capacity of institutions in selected countries to guide the planning and management of impact assessments in the context of health and social impacts. 
c. A collection of analysed case studies of large projects (e.g. dams, highways, pipelines) undertaken in the region, showing how gender, HIV and AIDS issues were considered during planning, design and implementation and how, as a consequence of integrating these issues, the projects were better able to address poverty and the Millennium Development Goals (MDGs). The purpose of the case studies is to illustrate good practice or otherwise, so that lessons can be learnt.
The deliverables from Phase 1 of the project include a separate report for each country, structured as follows:

Chapter 1: 
Introduction (this chapter)

Chapter 2: 
Approach and methodology (for the overall study and each country)

Chapter 3: 
Country analysis of the integration of gender, HIV and AIDS issues into the 

EIA process

Chapter 4: 
Summary and recommendations

References: 
(the full list is provided for the entire study)

Appendix A: 
Minutes of the Country Workshop including the completed Barometer 


(where applicable)

Appendix B: 
Case studies (where applicable).

In addition, a Summary Report has been prepared which comprises:

Chapter 1: 
Introduction (this chapter)

Chapter 2: 
Approach and methodology (general)

Chapter 3: 
Summary and discussion of findings

Chapter 4: 
Recommendations.

1.2 Project context

According to UNAIDS (2010), eastern and southern Africa (ESA) is more heavily affected by HIV and AIDS than any other region of the world.  Although the region has only 5.4% of the world’s population, it has 48.3% of global HIV infections.  Sixty percent of the world’s women infected with HIV live in this region.  Nine out of the 20 countries in ESA have more than 10% of People Living with HIV (PLHIV) (Figure 1.3).  
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Figure 1.3: Estimated adult HIV prevalence, 2009

In much of east Africa, the adult HIV prevalence rate is less than 10% (Figure 1.3) and in some countries, e.g. Eritrea, Madagascar, Comoros, the HIV prevalence is under 1% of the adult population.  In Mozambique, Namibia, Zambia and Zimbabwe, between 10-15% of adults are infected with HIV, while in four southern African countries, the national adult HIV prevalence rate exceeds 15%. These countries are Botswana (24.8%)
, Lesotho (23.0%), South Africa (17.8%) and Swaziland (~26.0%) (UNAIDS 2010).

In 2009, there were 1.2 million new infections in Sub-Saharan Africa which translates into 3,200 infections per day (Figure 1.4) (UNAIDS, 2010).  Overall, rates of new HIV infections in ESA appear to have peaked in the late 1990s, and HIV prevalence seems to have declined slightly, although it remains at an extremely high level (Figure 1.5) (www.avert.org/hiv-aids-africa.htm).
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Figure 1.4: Estimated new HIV infections (all ages), 2009
In the absence of massively expanded prevention, treatment and care efforts, it is expected that the AIDS death toll in ESA will remain at a high level (Figure 1.5).  This means the impact of the AIDS epidemic on these societies will be felt most strongly in the course of the next ten years and beyond.  Its social and economic consequences are already widely felt, not only in the health sector but also in education, industry, agriculture, transport, human resources and the economy in general.  The AIDS epidemic in ESA threatens to devastate whole communities, rolling back decades of development progress (www.avert.org/hiv-aids-africa.htm). 
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Figure 1.5: Estimated number of new HIV infections and deaths in ESA, 1990 - 2009

HIV and AIDS are having a widespread impact on many parts of African society. The points below describe some of the major effects of the HIV and AIDS epidemic:

· The effect on life expectancy. In many countries of the ESA region, AIDS is erasing decades of progress made in extending life expectancy. Millions of adults are dying from AIDS while they are still young, or in early middle age. Average life expectancy in sub-Saharan Africa is now 47 years, when it could have been 62 without AIDS.  In 2009, there were an estimated 890,000 deaths from the disease (2,400 deaths per day) (Figure 1.5) (UNAIDS 2010).
· The effect on households. The effect of the AIDS epidemic on households can be very severe. Many families are losing their income earners. In other cases, people have to provide home-based care for sick relatives, reducing their capacity to earn money for their family.  
· The effect on women. Any gains in the full emancipation of women in African societies which may have been realised over the last few decades have been severely set back by the disproportionate effect of HIV and AIDS on women.  It has been found that young women (aged 15-24) in ESA are as much as eight times more likely than men to be HIV positive (Figure 1.6).  This has, and will continue to have significant repercussions in terms of family structure, population growth, livelihoods, traditions and culture.


· The effects on children. Children represent the future and an entire generation is being affected by the epidemic.  In the ESA region, 1.6 million children were living with HIV in 2009, and more than 151,000 children died in the same year (UNAIDS, 2010). There are 6.62 million orphans in the ten participating countries, 1.9 of whom are in South Africa alone.
· The effect on healthcare. In all affected countries, the epidemic is putting strain on the health sector. As the epidemic develops, the demand for care for those living with HIV rises, as does the number of health care workers affected.  The increasing cost of providing ART and adequate care facilities is placing a great burden on all governments, and yet, in spite of this increased spending, most countries in ESA have yet to achieve 50% coverage, if the WHO guideline limit of CD4 <350 is applied.  Only Botswana and Rwanda have exceeded the 76% mark and Zambia has reached between 50-75% coverage (Figure 1.7).  This means that still more resources are required to fight the disease (WHO, 2010).
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Figure 1.7: Estimated ART coverage (CD4 <350), 2009

· The effect on schools. Schools are heavily affected by AIDS due to the loss of children and teachers to the disease.  School age children are increasingly absent from school as they either succumb to the disease, or are called upon to work in the fields and carry out other domestic chores in place of one or more sick relatives.  In many countries, teachers have been affected by the disease; in Namibia for example, the teacher:pupil ratio has dropped in some regions due to high mortality rates amongst teachers and their families (SAIEA 2008). This a major concern, because schools can play a vital role in reducing the impact of the epidemic, through HIV education and support.  It also means that today’s cohort of school children will grow up with poor standards of education.

· The effect on productivity. The HIV and AIDS epidemic has dramatically affected labour, which in turn slows down economic activity and social progress.  The vast majority of people living with HIV and AIDS in Africa are between the ages of 15 and 49 - in the prime of their working lives. Employers, schools, factories and hospitals have to train other staff to replace those at the workplace who become too ill to work.

· The effect on economic growth and development. The HIV and AIDS epidemic has already significantly affected Africa's economic development, and in turn, has affected Africa's ability to cope with the epidemic (www.avert.org). For example, a study in Uganda showed that GDP growth will be 1.2% per year lower due to the presence of the epidemic.  This means that by 2025, the economy will be 39% smaller than it might have been without HIV (pers. comm. B Bagorogoza).
It is therefore evident that the ESA region faces a triple challenge:

· Providing health care, antiretroviral treatment, and support to a growing population of people with HIV-related illnesses;
· Reducing the annual toll of new HIV infections by enabling individuals to protect themselves and others; and
· Coping with the impact of over 20 million AIDS deaths, on orphans and other survivors, communities, and national development.
A number of African countries have conducted large-scale HIV prevention initiatives in an effort to reduce the scale of their epidemics.  Uganda, for example, responded early to the emergence of HIV with strong political and community leadership.  Adult HIV prevalence in Uganda fell from a high of around 18.9% in the early 1990s to around 6.4% in 2005;  a change which is thought to be largely a result of intensive HIV prevention campaigns.  Declines in HIV prevalence have also been seen in Kenya, Zimbabwe and the urban areas of Zambia and Malawi.

However, not all African countries have had such successful HIV prevention campaigns. In South Africa, the government's failure to respond soon enough to the AIDS crisis has led to an unprecedented number of people living with HIV.  An estimated 40,000 babies are born with HIV every year in South Africa (20% of the region’s total), reflecting significant failures in prevention of mother-to-child transmission initiatives (UNAIDS, 2010).

All ESA countries rely heavily on donor funding to assist them with their HIV prevention and treatment campaigns.  Two of the most important donor agencies in this respect are the Global Fund and the President’s Emergency Plan for AIDS Relief (PEPFAR).

The Global Fund was started in 2001 to co-ordinate international funding and has since approved grants totalling US $7.2 billion to help fight AIDS, TB and Malaria in 137 countries.  This funding is making a significant difference, but given the massive scale of the AIDS epidemic, more money is still needed.

The US Government has shown a commitment to fighting AIDS in Africa through the President’s Emergency Plan for AIDS Relief (PEPFAR). Started in 2003, PEPFAR provides money to fight AIDS in numerous countries, including 15 focus countries, most of which are African. In Fiscal Year 2009, PEPFAR allocated almost US $6.5 billion for combating AIDS, TB and Malaria.  The US Government is also the largest contributor to the Global Fund.

The continued high levels of HIV prevalence and the limited success in turning the tide of the epidemic in the region resulted in the Special Summit on HIV and AIDS by SADC Heads of State and Government in Maseru, in 2003. One of the outcomes of the Summit was the Declaration on HIV and AIDS. The Declaration provides the highest political commitment on HIV and AIDS in the region and articulates priority areas requiring urgent attention and action in various areas (UNAIDS, 2008; NASA report Mozambique).  Under this Protocol, the signatory nations have committed themselves to: harmonize policies in order to prevent and control the diseases, including cooperation and identification of mechanisms to reduce the transmission of STD infection by HIV and AIDS; develop policies that should be implemented in a coherent, comparable, harmonized and styled way; and develop regional plans that recognize the intersectional impact of STDs and HIV and AIDS and the necessity of an intersectional overview of these diseases (Hodges, 2007).

In summary therefore, there are a number of biological, behavioural, social and structural drivers of the continuing high rates of prevalence of the HIV disease in the region.  These are summarised in Table 1.1.

Table 1.1: Drivers of the HIV epidemic

	Biological 
	Behavioural 
	Social 
	Structural 

	Low and incomplete male circumcision  
	Incorrect and inconsistent, and low use of condoms 
	Inter-generational sex
	Gender inequality

	Already having STIs 

	Multiple and concurrent partners 
	Transactional sex 
	Income disparities 

	Early age of sexual debut for young females 
	Alcohol and drug abuse 

	Male dominated gender norms   

	Migratory labour/ cross border migration 

	Partner’s viral load
	Personal knowledge of one’s HIV status 
	Sexual and gender based violence 
	Poverty and wealth



	Blood transfusion


	Stigma and discrimination
	Erosion of traditional values
	Capital development projects

	
	Transactional and commercial sex
	Customary laws relating to polygamous marriage and other customs and rites that negatively affect women
	Unequal access to prevention, treatment and care

	
	The death threat of AIDS is no longer a deterrent to risky behaviour due to ART
	
	Late start for ARVs (i.e.  when the CD4 count is less than 200 cells/mm3 (instead of at the WHO guideline threshold of 350 cells/mm3.


2 APPROACH AND METHODOLOGY
This chapter documents the approach used for this legal and institutional review for all ten countries, customised, where appropriate for each country report.

2.1 Literature review 

In the course of this desk review, a considerable amount of literature was reviewed.  The starting point for the HIV situation in each country was the UNAIDS country report by the Regional Support Team for Eastern and Southern Africa and the UNAIDS/WHO Epidemiological country profiles on HIV and AIDS.  This information was supplemented by various other reports found on the Internet and the national response plans for each country. Over 80 documents were used as data sources in the compilation of this report and many more comprised background reading.
In order to allow for year-on-year comparisons to be made, figures from 2009 (2010 sources) have been used because all countries have data for that year. 
2.2 Institutional capacity assessment

The aim of the institutional capacity assessment was to focus specifically on the capacity of the environmental agencies to mainstream gender, HIV and AIDS into the EIA process.  While some background is provided on the key agencies responsible for health in each country, the main discussion relates to the institutional framework, capacities and responsibilities for the management of EIA.  Detailed analyses of the institutional frameworks relating specifically to gender and HIV and AIDS may be found elsewhere in the literature.

Information on the agencies responsible for health was sourced from the Internet, focussing on the websites relating to the Ministry of Health and those specific to the AIDS agencies.  This information was subsequently supplemented and updated by each country during their review process.
Information on the EIA institutional structures for all countries except Rwanda and Uganda was sourced from Walmsley and Tshipala (2009). Handbook on EIA Legislation in the SADC Region, updated where necessary.  Source data for the two east African countries was found on the Internet and verified through personal communications.
The desk top institutional analysis of six countries (Botswana, Lesotho, Namibia, South Africa, Zambia and Uganda) was augmented by workshops held in those six countries.  These workshops focussed on providing comment and feedback on the first draft of this report and pilot testing an institutional self assessment tool, called the Barometer, at four of the workshops.  The Barometer covers 5 key areas:
· Policy and legal status;
· Social gender and health considerations in EA;
· Government institutions;
· EA consultants;
· Governance.
During pilot testing, the Barometer was refined after each meeting to accommodate comments and key inputs.  The results from the Barometer are shown below, but it must be borne in mind, that the scores are not directly comparable due to the fact that minor changes were made after each round.  The average score for the four countries was 52% and the individual country results were:
· Lesotho:  55%
· Botswana:  40%

· Zambia:  55.7%
· Uganda:  56.9%
The country workshop in Botswana was held on 9-10 March, 2011 in Gaborone.  The workshop was facilitated by Dr Peter Tarr of the SAIEA project team, and was attended by 17 delegates from a range of ministries (water, health, local government and environment), institutions (NACA, UNAIDS, UNDP, Botswana Business Coalition on AIDS), NGOs and consultants.  The minutes from this workshop, which include the results of the Barometer are provided in Appendix A.  Following on from that meeting, a case study task team was appointed and three meetings were held to select three large development projects as case studies.  In April 2011, a meeting was held to inform stakeholders about the case studies and to obtain their input and comment.
A Regional Workshop was held in Johannesburg on 19-20 May 2011, to which the six participating countries, which had held country workshops were invited to attend.  Botswana sent a delegation of seven people.  The delegation was given the opportunity to provide feedback on the project to date, the action plan for Botswana and to present their case study analysis.

2.3 Analysis of policy and legislation

Information on EIA policy, legislation and EIA processes in the eight SADC countries was obtained from Walmsley and Tshipala, 2009, updated where necessary by each country, while that for Rwanda and Uganda was mostly found on the Internet, augmented in the case of Uganda, with feedback from the country workshop.
Consistent with the aim of the project, which is to mainstream issues of gender, HIV and AIDS into the EIA process, the aim of the policy and legal review was to specifically examine the EIA legislation to determine the extent to which it addresses these social and health issues, and if not, what needs to be done to improve the situation relating to EIA.  Therefore the focus in this report is on the EIA policy and legal frameworks in each country and we do not attempt to provide an analysis of the policies and legislation relating to health in general, HIV and AIDS, or gender.  These are the subject of exhaustive analyses elsewhere.

2.4
Project scope

One of the key areas analysed in this report is how each country defines the term ‘environment’ and whether this includes the social environment and community health.  
Given that the HIV prevalence rate is higher amongst women than men, our analysis looks at how individual countries treat gender both in law and practice.  It should be noted that this is not an exhaustive analysis of gender issues, but is included in the discussion only insofar as it affects and is affected by the conduct of an EIA.

Another aspect that we have tried to tease out is the question of whether EIAs address worker occupational health and safety (OH&S), particularly in relation to HIV.  Generally, EIAs exclude OH&S issues because these are usually well covered by a suite of labour laws, are the legal responsibility of the project developer and, with the exception of HIV, have little impact on the environment ‘beyond the fence’.  However, in the case of HIV, the agent of change in the community ‘beyond the fence’ is the worker.  The workforce therefore should be considered as part of the impacting project and thus assessed as one of the impacting ‘activities’ of a project in an EIA.  We therefore provide a brief look at the legal responsibilities of project developers with regards to HIV in and beyond the workplace.  For this we have relied heavily on a 2007 ILO report edited by J Hodges on labour law and HIV in selected African countries.

3 ANALYSIS OF HIV AND AIDS AND GENDER INTEGRATION INTO THE EIA PROCESS IN BOTSWANA
3.1 Overview of the HIV status in Botswana

In 2010, it was estimated that Botswana has an adult HIV prevalence of 24.8%
, the second highest in the world after Swaziland – this translates into an estimated 300,000 people living with HIV in the country or almost one quarter of the population aged 15 and over (UNAIDS, 2010) (Table 3.1).  Although this figure is high, it is down from an estimated 37.3% prevalence rate in 2003 (www.who.int). 

Table 3.1: HIV and AIDS estimates in Botswana (2009)

	Parameter
	Average
	Range

	Number of people living with HIV
	320,000
	300,000-350,000

	Adults aged 15 to 49 prevalence rate
	24.8%
	23.8-25.8%

	Adults aged >15 years living with HIV
	300,000
	280,000-330,000

	Women aged >15 years living with HIV
	170,000
	160,000-190,000

	Children aged less than 15 living with HIV
	16,000
	9,900-20,000

	Deaths due to AIDS
	5,800
	2,300-14,000

	Orphans due to AIDS aged 0-17
	93,000
	71,000-120,000


Source: Epidemiological Fact Sheet on HIV and AIDS, 2009
Considering Botswana’s population is below two million, the epidemic has had a devastating impact: life expectancy at birth fell from 65 years in 1990-1995 to less than 40 years in 2000-2005 (UN, 2004).  The loss of adults in their productive years has serious economic implications, with families being pushed into poverty through the costs of HIV and AIDS medical care, loss of income, and funerals.  While real GDP growth has continued to rise, the rate of growth has slowed down due in part to the loss of workers and skills; agriculture and mining are among the worst affected sectors. The loss of adults to AIDS has also had a significant effect on children in Botswana: an estimated 93,000 children have lost at least one parent to the epidemic (UNAIDS, 2008). It is vital these children have access to education, but this is problematic in families already weakened by AIDS where children may be providing care for ill relatives or supporting siblings.
In response to this emergency, Botswana became the first African country to aim to provide anti-retroviral drugs to all its needy citizens. The success of this treatment programme has made Botswana an example for other African nations to follow. Yet even with near universal access to treatment (~80%) the country continues to suffer greatly from AIDS (www.avert.org/aids-botswana.htm). 
Populations at high risk in Botswana include migrant workers, construction workers, miners and sex workers (NACA Botswana, 2010).  A 2003 study in the densely populated mining town of Selebi-Phikwe, showed an overall prevalence of 52.2%, the highest in the country (NACA Botswana, 2003).  Mining, especially when the mine is in a remote area and/or the mine workers live in single sex hostels, has been shown to bring men into increased contact with multiple partners.  Sex work has become increasingly common around these richer mining towns, at infrastructure construction sites, and at border crossings, as this offers the best livelihood for some young, poor and vulnerable women.  The influx of immigrant workers (non-Motswana) has exacerbated this activity due to the increased spending power of the immigrants compared to locals.

The implementation of development projects has a profound impact on women and young girls in Botswana. Most of the major development projects such as the construction of major roads and dams are found in semi-urban and rural communities whose female population is mainly disadvantaged economically and disempowered socially. These disadvantages contribute to the vulnerability of this population group to HIV Infection. In many instances rural women are impoverished and without reliable means of support to provide care for children and the elderly. Women also bear the brunt of care giving for those infected by HIV and AIDS. This undeniably results in an increase in their need for material support and an enlarged cash base. With little or no education and very bleak prospects of employment, commercial and transactional sex work becomes an attractive option.
HIV infections are much higher for girls than for boys in the 15–24 age group and beyond. Early exposure to older men with a longer sexual history is considered to have accounted for the higher infections among adolescent girls, thereby bringing into play intergenerational sexual intercourse as a significant risk factor. Studies (for example, Nkosana, 2006, cited in UNAIDS and NACA 2010) have shown that some of the major factors that appear to drive intergenerational sexual relationships in Botswana are monetary gain and material support. Overall, the greater the economic asymmetries between partners, the greater the value of a gift, service, or money exchanged for sex, and the less likely the practice of safe sex (UNAIDS and NACA, 2010). It is therefore evident that the vulnerability of women and girls to HIV infection in Botswana needs to be factored in when conducting Environmental Impact Assessment (EIA).  
[image: image9.emf]
Figure 3.1:  HIV prevalence by district (2008) and results of sentinel surveillance in pregnant women 2004-08.
3.2
Agencies responsible for health and HIV and AIDS
The Ministry of Health has the portfolio responsibility to provide leadership on health matters. It does this by formulating health policies, ensuring their correct interpretation and implementation throughout the health care delivery system (www.moh.gov.bw). The Ministry of Local Government (MLG) bears the responsibility of ensuring the delivery of Primary Health Care services through District Health Teams.
Through the assistance of WHO and other stakeholders, the Ministry of Health (MoH) has recently undergone restructuring to address the changing health environment in Botswana and improve performance. The Ministry of Health now has six departments, one of which is the Department of HIV & AIDS Prevention and Care.  The aims of this department are to provide universal access to prevention, treatment, care and support of HIV services in Botswana.  There are several HIV and AIDS programmes, which include, but are not limited to, the following:
· Behaviour Change Intervention and Communication (BCIC).  This programme strengthens behaviour change interventions, communications, and community empowerment initiatives for HIV prevention, treatment, care and support;
· Counselling and Testing Unit (HCT).  It expands access to quality HIV testing and counselling services;
· Workplace Wellness Programme (WWP).  The workplace wellness program is a strategy designed for public, private and parastatal organisations to attain a healthy workforce;
· MASA ARV Programme.  The programme exists to enhance prevention efforts and reduce the impact of HIV/AIDS on the people of Botswana through the introduction and effective utilisation of ARV therapy;
· Prevention of Mother To Child Transmission (PMTCT).  Improves child development and survival through the reduction of HIV-related morbidity and mortality;
· Community Home Based Care (CHBC).  The programme ensures a continuum of care and support for people living with HIV and AIDS and other chronically/terminally ill patients and their families;
· Sexually Transmitted Infections & management and Safe Male Circumcision (STI management & SMC).  Prevent new HIV infections through control of sexually transmitted infections.

However, the National AIDS Coordinating Agency (NACA), which was formed in 1999, has complete responsibility for mobilising and coordinating a multi-sectoral national response to HIV and AIDS, including coordinating the HIV and AIDS-related activities (described above) in the MoH.  NACA works under the National AIDS Council, which is housed in the Office of the President, is chaired by the former President, and has representatives from across society including the public and private sectors, and civil society (www.avert.org/aids-botswana.htm). The national HIV response coordination structure under the auspices of NACA is depicted below.
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Figure 3.2: Reporting levels for the National HIV Response
The First National Strategic Framework (2003-2009) spearheaded the multi-sectoral national response, explicitly outlining the implementation responsibilities of all partners and sectors involved and providing them with a clear set of structures and guidance. During this time, a number of developments occurred including routine HIV testing, increased VCT centres and the provision of antiretroviral drugs through the public sector (www.avert.org/aids-botswana.htm). 
In 2009 Botswana completed its second National Strategic Framework which will guide its response to HIV and AIDS from 2010 until 2016 (NACA Botswana, 2010).
3.3 Development partners in HIV programmes
In 2008, approximately $348 million was spent on Botswana's HIV and AIDS response. The Botswana national government provided 66% of funding for HIV and AIDS programmes that year, a substantially greater share than other ESA countries who rely mainly on foreign donors (NACA Botswana 2010).  The most significant initiatives supported by foreign donors are the African Comprehensive HIV and AIDS Partnerships (ACHAP), the BOTUSA project (www.avert.org/aids-botswana.htm) and the United Nations.
ACHAP is a public-private partnership established in 2000 between the Government of Botswana, the Bill & Melinda Gates Foundation and the Merck Company Foundation.  The Bill and Melinda Gates Foundation and the Merck Company Foundation have committed $106.5 million towards the project, in aid of supporting Botswana's HIV and AIDS response, and Merck has donated its antiretroviral drugs Stocrin and Crixivan. In November 2008, Merck expanded its donation to include Atripla and Isentress (Merck, 2009).
In 1995 the US Centre for Disease Control and Prevention (CDC) and the Botswana Government began a collaboration called BOTUSA (Botswana-USA), to work on public health research and programmes to combat TB as well as HIV and AIDS. BOTUSA has grown substantially since 2000, and is now part of the President's Emergency Plan for AIDS Relief (PEPFAR) (UN IRIN, 2005).  PEPFAR contributed $55 million to HIV and AIDS programmes in Botswana in Fiscal Year 2006 alone (PEPFAR, 2007).

The UN, notably UNDP, UNFPA and WHO are partners in HIV prevention, care and mitigation.  In addition UNDP has contributed significantly to systems strengthening and governance of the HIV response in Botswana.

With help from these and other partners - including the Global Fund, the Harvard School of Public Health, the Bristol-Myers Squibb Foundation, and numerous faith-based and community-based organisations - Botswana has mounted one of Africa's most comprehensive programmes of HIV and AIDS prevention, treatment and care.
The Government of Botswana attributes the decline in the prevalence rates to the success of these programmes (see also section 3.4), while AIDS activists insist that the rates are still too high and that the programmes have failed to prompt fundamental changes in behaviour, especially amongst the youth, and have failed to reduce discrimination against HIV-positive people (www.allafrica.com).

3.4 Relevant policies and programmes for HIV
There are numerous government-based HIV programmes in Botswana arranged under the following Priority Areas identified in the Second National Strategic Framework 2010-16 (NSF II) as being the focus of the national response:

Priority Area 1: Preventing New Infections

Priority Area 2: Systems Strengthening

Priority Area 3: Strategic Information Management

Priority Area 4: Scaling Up Treatment, Care and Support.
The overall Goal of the national response is the Prevention of New HIV Infection by 2016 and efforts in each of these priority areas are critical to achieving it.  The Overall Strategic Objectives of the national response under NSF II that make a contribution to the goal are:

i. To reduce the incidence of sexual transmission of HIV among females and males aged 10-49 years;

ii. To increase access to health care services for HIV prevention;

iii. To strengthen community and health systems capacity for Universal Access to quality, comprehensive and sustainable HIV and AIDS services;

iv. To effectively coordinate, harmonize and align stakeholder support to the national response at all levels;

v. To strengthen and sustain political leadership and commitment on HIV and AIDS at all levels;

vi. To improve the ethical and legal environment to support the national response;

vii. To strengthen the information management system of the national response to enhance information sharing and utilisation;

viii. To increase access to HIV and AIDS comprehensive quality treatment, care and support services.
EIA consultants working on development projects where there is a high risk of spreading HIV should try to work through the government organisations responsible for implementing the NSF II programmes when conducting Social Impact Assessments and when formulating mitigation measures in the EMPs.  Within the context of the NSF II, and with the backing of the government, the ongoing advocacy by Civil Society Organisations such as the Botswana Network on Ethics, Law and HIV/AIDS, the Botswana Council on NGOs and the Botswana Business Council for AIDS, it should be possible to bolster EMPs to include such measures as: workplace counselling, peer mentoring, community education and awareness, condom distribution, etc.
3.5 Institutional and administrative structure for EIA in Botswana
3.5.1 Agency responsible for EIA administration
The overall responsibility for the environment lies with the Ministry of Environment, Wildlife and Tourism (MEWT) but, as is the case with HIV and AIDS, environmental concerns transcend MEWT.  The EIA Act of 2005 defines the Department of Environment and Conservation as the Competent Authority that is responsible for administering and controlling EIA activities in Botswana.  However, this department was renamed as the Department of Environmental Affairs (DEA) and the functions previously assigned to the National Conservation Strategy Agency relating to EIA in the country, have been assimilated into the DEA.  The overall objective of the DEA is to foster the pursuit of sustainable development by coordinating the protection of the country’s environment and the conservation of its natural resources, as articulated in Vision 2016.
To perform its duties, the DEA has three professional divisions, namely Environmental Education, Environmental Research and Monitoring, and Programmes and Projects.  All activities relating to environmental impact assessment fall under the Programmes and Projects Division and the DEA’s roles and responsibilities in this regard are as follows:

a)
Require and ensure that policies, programmes and development projects be accompanied by professionally prepared and approved environmental impact assessments.

b)
Examine the terms of reference and evaluate and endorse the Environmental Impact Assessments of development policies, programmes and projects.

c)
Implement the provisions of any appropriate environmental impact assessment legislation.

d)
Provide objective and impartial environmental assessment services in compliance with the requirements specified in the appropriate legislation.

e)
Prepare manuals and guidelines for the preparation of Environmental Impact Assessment (EIA) and assist in the development of sectoral EIA guidelines.

f)
Examine the terms of reference and evaluate environmental impact assessment reports of all development policies, programmes and projects.

g)
Monitor the environmental implications of national policies, programmes and projects and recommend mitigation measures.

h)
Undertake Environmental Audits in accordance with the appropriate legislation.

i)
Monitor the implementation of approved Environmental Impact Assessments.

j)
Provide professional advice to Central Government, Local Authorities and the public on the preparation of EIAs  (www.envirobotswana.co.bw).

In addition to the administration of the EIA process, another of the roles for DEA is the preparation of manuals and guidelines for EIAs (point (e) above).  This allows for the possibility of producing a guideline for mainstreaming HIV and gender into EIA.  The DEA also has responsibility for monitoring the implementation of EIAs (point (i) above), which suggests that a partnership arrangement with NACA needs to be formulated.

3.5.2 Other relevant government agencies and inter-ministerial co-operation for environmental management
The natural resource base in Botswana, like everywhere else in the world, is an integrated functional system.  Its utilisation, administration and management is however organised along separate but inter-related development and conservation processes, for administrative expediency.  All ministries in central Government have portfolio responsibility for some aspects of development.  Some Ministries also have responsibility for certain aspects of conservation.  Key Ministries include:

· Agriculture;

· Minerals, Energy and Water Resources;

· Trade and Industry;

· Works and Transport;

· Local Government;

· Lands and Housing.

Environmental Liaison Officers (ELOs) have been designated within each of the sectoral ministries/departments and the local authorities. These officers are responsible for ensuring that their organisation complies with the National Policy on Natural Resource Conservation and Development and for liaising closely with DEA. It is perhaps worth noting that the Ministry of Health is not included in this list and does not have any ELOs.
3.6 Policy and legal framework for EIA in Botswana (with special reference to the inclusion of HIV AND AIDS and health issues)
3.6.1 Constitutional requirements for health and environmental protection in Botswana
The Constitution of the Republic of Botswana of 30 September 1966 states that every person in Botswana is entitled to the fundamental rights and freedoms of the individual, relating to life, liberty, security of the person, protection of law, freedom of conscience, expression, assembly, association and privacy (Article 3).  Discrimination is explicitly dealt with by section 15(1) and (2) of the Constitution; section 15(1) provides that “no law shall make any provision that is discriminatory either of itself or in its effect.” and section 15(2) provides that no person shall be treated in a discriminatory manner by any person acting by virtue of any written law or in the performance of the functions of any public office or any public authority.  However, the prohibition against discrimination is subject to a number of exceptions particularly with respect to customary laws
 relating to marriage, divorce, burial and other matters of personal law, many of which are discriminatory towards women (Hodges, 2007).

The Constitution does not explicitly mention health or wellbeing, or the rights of the Citizens of Botswana to a clean and unpolluted environment.  This does not mean that Botswana is not committed to the principles of sustainable development.  Vision 2016 states that: “By the year 2016, economic growth and development in Botswana will be sustainable. Renewable resources will be used at a rate that is in balance with their regeneration capacity … By the year 2016, Botswana will have taken strong measures to limit pollution that would otherwise have resulted from rapid industrialisation”.
On the subject of HIV and AIDS, Vision 2016 states: “By the year 2016, the spread of the HIV virus that causes AIDS will have been stopped, so that there will be no new infections by the virus in that year.  If there is not at that time an affordable cure, all people who are suffering from AIDS related illness will have access to good quality treatment in the health facilities, community, or the workplace so that they can continue to live full and productive lives for as long as possible” (www.vision2016.co.bw). 
While these two strategic objectives are laudable, it may be impossible to achieve both without radical intervention to prevent the Vicious Circle presented in Figure 1.1 from occurring.  Development will increase the risks of HIV, but Botswana does have the institutional structures and legal instruments to be able to mainstream HIV into the EIA process, as discussed below.
3.6.2 Environmental policy
Achievement of sustainable development requires a comprehensive evaluation of the environmental, economic, social and other implications before major new development policies, programmes, and projects are undertaken. Consistent with this, Botswana has approved a National Conservation Strategy (NCS) and the National Policy on Natural Resource Conservation and Development. The mandate of the NCS fosters the national development planning principles, and it stresses the role of natural resources in providing for present generations as well as for posterity. Sustainable development in particular is seen as a strategic concept that links the population, the economy and natural resources, in the context of socio-economic development for the long term (www.un.org/esa/agenda21/). 
The strategy calls for a comprehensive evaluation of all the economic, social, and environmental implications of policies, programmes, and projects before these are undertaken, to foster sustainable development. It requires that all the sectoral ministries, departments, local authorities, parastatals, and other actors involved, take environment and conservation into account to ensure compliance with the NCS. The primary objective of the policy is "increasing the effectiveness with which natural resources are used and managed, so that beneficial interactions are optimized and harmful environmental side effects are minimized."  

Given that the term ‘environment’ in Botswana is defined as “the physical, ecological, archaeological, aesthetic, cultural, economic, institutional, human health and social aspects of the surroundings of a person” (EIA Act 2005), this policy objective provides a strong basis for ensuring that the long-term impacts of development on, inter alia, health, should be minimised.

Furthermore, the NCS requires new development projects, public and private, to be accompanied by professionally prepared and approved Environmental Impact Assessments (EIAs). The purpose of the assessments is to facilitate decisions on public and private development initiatives with the benefit of a full understanding of the environmental, economic, and social costs incurred both in the short and the long term. 
In 2007, the Ministry of Local Government signed a Memorandum of Understanding with the Swedish International Development Agency (SIDA), to mainstream HIV and AIDS into district and urban development plans to ensure that all construction projects have an HIV and AIDS agenda.

Unfortunately, the initiative did not take place in 2010, when the country was preparing its National Development Plan (NDP10). However the Ministry of Local Government did manage to finance sixteen districts to contract HIV and AIDS service organisations, using the SIDA funds. The HIV and AIDS service organisations mainly worked with construction companies who are engaged on mega projects in Botswana e.g. the construction of the Botswana International University of Science and Technology (BUIST) in Palapye, construction of Thune Dam in Bobonong, construction of the Nata – Kazungula road and bridge, etc.  The Ministry had to ensure that HIV and AIDS service organisations provided interventions to construction workers.  However insufficient time was allowed for construction workers to be released for such activities because HIV and AIDS did not form part of the project component and other short-comings were also experienced (see section 3.7).  
The NCS is being implemented through an Action Plan that is monitored as part of National Development Planning. The Action Plan is currently being developed into policies, programmes, and projects for implementation by the Government and other stakeholders. The main thrust of the Action Plan is the introduction of new innovative approaches to achieve the integration and conservation of natural resources into the development process. Long-term planning perspectives are based on four pillars: human resources development, sustainable use of natural resources, sustainable economic growth and diversification, and timely policies, management and decision-making combined with democracy, a free market economy and political stability.
Botswana's development efforts since independence have been to raise the standards of living of the people of Botswana. This development is guided by four objectives, which include rapid economic growth, economic independence, social justice, and sustainable development. These development objectives include the following aspects:
Economic Independence
· Training, localization, and diversification of the economy;

· Maximization of opportunities for citizens;

· Specific targets for manpower development;
· Diversification of commercial routes, trade, and investment partners;

· Sources of aid; and

· Participation in the Southern African Development Community (SADC) and related organizations.
Rapid Economic Growth (Long Term)
· Target growth rate in the given plan period;

· Sectoral target growth rates;

· Sectoral investment targets; and

· Sectoral projects.
Social Justice
· Redistribution of income;

· Elimination of unemployment;

· Formal employment;

· Sectoral targets;

· Guarantee of minimum living standards for all Botswana;

· Health, water, and education for all; and 

· Rural development.
Sustainable Development
· Environmental protection;

· Diversification of the economy from dependence on minerals;

· Strategic measures to eliminate economic fluctuations and cope with other drought factors; and 

· Maintenance of adequate reserves to counter these.

These development goals are laudable, but actions such as ‘diversification of commercial routes’ and ‘rapid economic growth’, combined with development of infrastructure to provide ‘water for all’ and ‘rural development’ could result in many long-term, negative social impacts e.g. the spread of HIV along the trade routes and at new project sites, as well as the obvious benefits envisaged in the Action Plan.  Rural communities, especially those in remote areas, are particularly vulnerable to HIV exposure, as highlighted in the Review of the Remote Area Development Programme (Botswana Inst. for Development Policy Analysis, 2003) due to a number of factors including education levels, lack of awareness about the disease, acute alcoholism and poverty.
To try and counter these problems, a training programme targeting economic planners, district development officers, quantity surveyors, district AIDS coordinators and council architects was carried out in 2010.  The objective of the training is to ensure that all construction and development projects should have an HIV and AIDS focus.  So far, 120 officers have been trained and more training is planned for mid-2011.
3.6.3 EIA legislation
EIA law

In order to fulfil one of the major goals of the NCS (described above), the Environmental Assessment Act (No 10 of 2011) was gazetted in June 2011 and is expected to be approved in September 2011 (pers. comm.. D Aniku).  This Act prescribes that an EIA is mandatory for specified projects.  The Act includes methods for assessing impacts and alternatives (Part II), the review and authorisation process (Parts III and IV) and requirements for monitoring for compliance with prescribed mitigation measures (Part V). Part VI deals with the establishment of the Environmental Assessment Practitioners Board which will be the statutory body regulating the registration adn certification of practitioners in Botswana.  Parts VII to IX cover all aspects of the functions, responsibilities and processes relating to registration and certification. The legislation also includes the right of appeal (s.13).  The 2011 EA Act will repeal the 2005 EIA Act when it comes into effect in September 2011.
Definition of ‘environment’ and scope of EIA

The EA Act (2011) provides a comprehensive, all-encompassing definition of the term ‘environment’, with specific mention of the social and human health aspects.  With respect to gender, the Botswanan Constitution gives equal rights to all citizens, regardless of gender, race, religion etc, thus the underlying premise in the EIA Act is that any reference to ‘people’, or ‘persons’ includes both male and female.  There is thus no specific reference to gender.

The generally accepted practice in Botswana, as elsewhere in the world, is to consider the impacts of a project on the receiving environment which includes individuals and communities.  The project workforce is considered to be a component of ‘the project’ and thus part of the impacting activity, rather than being impacted upon. Therefore while the impacts of the project on the receiving environment will be assessed in terms of the EIA, issues around occupational health and safety at the workplace are seldom, if ever, considered because worker and workplace health are considered under separate bodies of law such as: the Employment Act, 1982, as amended in 1992, 2003 and 2010; the Workers Compensation Act, No 23 of 1998; and the Factories Act, No 31 of 1973.  The latter governs occupational health and safety and is likely to be very out of date, given that it was passed long before HIV became an epidemic.  

HIV and AIDS activists and labour unions have been campaigning for a long time for a new act on HIV to address issues such as discrimination in the workplace, amongst others.  This pressure resulted in an amendment to the Employment Act in 2010, prohibiting discrimination in the workplace on the basis of HIV, but it fails to provide for a much more comprehensive approach to dealing with matters such as worker education and responsibilities relating to HIV.
EIA process and public consultation

In terms of the 2011 EA Act, no person can undertake or implement a listed activity unless the environmental impact of the proposed activity is fully taken into account according to the provisions of the Act and an Environmental Authorisation has been issued in terms of sections 4 and 12 of the Act.
The EIA process in Botswana follows the route of: screening, scoping, EIA, EMP and post-EIA monitoring and auditing.

In Botswana, the term ‘screening’ means an initial stage in the EIA process where the Minister determines , on the basis of a Project Brief, whether an activity should be subjected to an EIA or not.  Under the Act, Category A projects require a full EIA, Category B projects require a preliminary EIA, and projects falling in Category C do not require any EIA.  The Act does not specify what activities fall into which category, leaving this to be clarified in the regulations, which have yet to be published.
After screening, the next step of the process is to undertake a scoping exercise which should include a public consultation process (s.7).  The EA Act requires the applicant (proponent) to engage an EAP to:
· Publicise the proposed activity, its effects and benefits in the mass media for a period of at least 21 days; and

· Hold meetings with the affected people or communities.

If the DEA is satisfied that the application contains all the relevant information and that the proposed project or policy will not have an adverse impact on the environment, they will authorise the implementation of the activity.  

If the proposed project is likely to have adverse impacts on the environment, the DEA will decide that an EIA is required and will direct the applicant to prepare Terms of Reference (ToR) for the EIA for approval by the DEA.  

Section 9 of the Act states that the “EIA [report] shall identify and evaluate the environmental impact of an activity with particular reference to the:
· Health, safety or quality of life of people;

· Archaeological, aesthetic, cultural or sanitary conditions of the environment; and

· Configuration, quality and diversity of natural resources.”

Section 10 of the old EIA Act (2005) specified the format for an EIA report, however the new EA Act merely states that the EIS must be in a form prescribed by the Minister (s.9(4)).
Once the EIS has been reviewed by the DEA (or other competent authority), and has been found to comply with the prescribed requirements on form, process and content, the EA Act allows for the DEA or competent authority to advertise the project and the EIA findings in the media for comments and objections by I&APs (s.10).  The notice has to be placed in the Gazette and in a newspaper for four consecutive weeks and must state the:

i. Nature and magnitude of the activity;

ii. Location of the activity;

iii. Anticipated environmental impact of the activity; and

iv. The proposed mitigation measures to respond to negative environmental impacts.

The DEA then has to consider all comments received in its review of the report.  However, there is no provision for public scrutiny of the actual EIA report, which is a weakness in the legislation. If the project is considered to be contentious, the DEA may even hold a public hearing in terms of s.11.  

It is interesting to note that the Act specifically requires health issues to be considered and that the description and assessment of the likely impacts should include the socio-economic consequences of the project.  This, together with the requirements for extensive public consultation should ensure that HIV issues are examined in the EIA.
It is also notable that the EA Act requires the consideration of trans-boundary effects (s.68).
3.6.4 EIA regulations and guidelines
The legislation (through the forthcoming EIA Regulations) will include a list of mandatory projects to be subjected to EIAs and a list of ecologically sensitive areas. The Regulations accompanying the old 2005 Act were drafted in late 2006 but were not published at the time due to the imminent promulgation of the new EA Act.  The draft regulations have to be re-aligned to the new Act but the date on which they will come into effect is unknown at this stage (pers. comm. D Aniku, DEA).  The fact that the EIA regulations are still to be finalised presents an opportunity to specifically include HIV as part of the social impact assessment.
In spite of this, the Department of Water Affairs, which has been at the forefront of EIA application in Botswana, has established procedures developed through practice in preparing EIAs.  The National Water Master Plan has also identified topics that should be included in environmental assessments of water development projects (Government of Botswana, 1992).  These are hydrology, plant ecology, faunal studies, archaeology, medico-ecological aspects, sociological aspects, changes in land use, and tourism and recreation.  Similarly, the Department of Roads, in conjunction with the DEA, has prepared guidelines for undertaking EIAs for road projects.
There are no specific country guidelines on addressing gender issues in the EIA process.
3.6.5 Strategic Environmental Assessment
Botswana is one of the few countries in SADC to specify the need for Strategic Environmental Assessment (SEA) for certain policies, plans and programmes.
 The list of those requiring an SEA will likely appear in the Regulations.  This could be an important tool for mainstreaming HIV into development policy and planning at the highest level.

The screening – scoping – environmental assessment process and authorisation for SEAs is the same as that to be followed for EIAs and is set out in sections 6 to 13 of the EA Act and described in s. 3.6.3 above.
3.6.6 Quality control in EIA
EIA consultants

The old EIA Act required consultants to be registered according to some minimum criteria (s.11).  However, the DEA found that the registration process was not having the desired effect in achieving better quality EIA reports, and therefore they embarked on a process of establishing a statutory body to regulate environmental assessment practitioners better, through a formal procedure of registration and certification.  
This has now been formalised in the new EA Act (2011), which sets out in detail the powers and functions of the Environmental Assessment Practitioners Board (part VI), the roles and responsibilities of the Executive Secretary and the process of registration and certification.  This now means that no one can practise as an environmental assessment practitioner in Botswana unless they are registered and certified as such.  
Non-residents of Botswana can also be registered and certified, so long as they comply with the stipulated minimum criteria, or hold a valid, recognised certificate to practise as an EAP from another country, or where there is reciprocal recognition of the Botswana EAP Board in the country from which the applicant originates. 
The cost of appointing consultants and conducting the EIA must be borne by the developer (s.8(6) and 9(1)), however, there is no stipulation in the EA Act requiring consultants to be independent, i.e. having no financial association with the proponent beyond the contractual payment for EIA services.
External review

Section 10(3) allows the competent authority to carry out, or appoint third parties to carry out a review of the EIS at the cost of the authority (interestingly, not at the cost of the applicant).

Post-EIA compliance monitoring

Section 18 of the EA Act requires the authorities to monitor for compliance with the agreed mitigation measures, whilst section 19 makes provision for Environmental Audits.  Also, the DEA is authorized to demand reports from proponents that show their progress with regards to the implementation of environmental safeguards.  This is an area where DEA needs to work in partnership with the various government AIDS programmes to ensure that the mitigation measures on AIDS prevention are being implemented.
3.7 Experience in HIV and AIDS and gender mainstreaming in Botswana
Three main development projects were selected for analysis:

· Kazangula Bridge;
· Ghanzi Airport;

· Botswana University of Science and Technology (see Appendix B).

Each of these projects is located in a different part of the country, each with a different HIV profile.  An analysis of the strengths and weaknesses of the EIAs was undertaken, focussing on how they addressed HIV and gender mainstreaming.

All the EIAs had an inclusive public participation programme and identified impacts relating to HIV and AIDS and gender.  While they all made some recommendations regarding mitigation e.g. preferential employment of local communities, workplace education and awareness, most EMPs were too vague and so no one took responsibility for implementing many of the mitigation measures proposed.  This was compounded by a lack of compliance monitoring and enforcement.  The analysis also found that the statistics used in describing the HIV baseline were inappropriate (country-wide scale, not local), and were not disaggregated by gender.
It is clear from this analysis that a lot more work is required in Botswana to improve EIA practice and implementation of the EMP to safeguard receiving communities (and the country) from the long-term negative impacts of development projects on health and wellbeing.

4 SUMMARY AND RECOMMENDATIONS
Botswana has very high levels of HIV prevalence in the country, but it also has a comprehensive programme to address the disease at several levels.  One tool that has perhaps not been used to its full extent up until now, is the use of the EIA process to increase awareness in the project-receiving communities about the risks of HIV and to put in place measures to try and avoid the spread of HIV completely or to minimise the risks as far as possible.  Interventions are required at a number of levels:
Legislation and policy:
· Constitutional reform to prohibit all forms of discrimination, with no exceptions for customary practices;

· There is a need to harmonise HIV policy and guidelines, especially with regard to the NCS, NDPs and other planning tools;

· Include specific clauses on HIV and gender in the draft EIA Regulations; 
· Promulgate the EIA Regulations as soon as possible;
· The proposed regulations must include a requirement that all EIA reports should include the minutes from all public meetings, a list of attendees, and all unedited submissions from stakeholders involved in the process;
· It is also a matter of concern that to date, there is no legislation dealing specifically with issues of HIV and AIDS at the workplace.  To this end, it is recommended that the Ministry of Labour and Home Affairs is encouraged to finalise, publish and implement the Policy on HIV and AIDS in the workplace.
Institutional arrangements:
· More coordination is required between DEA, the MoH, NACA and their development partners and the Ministry of Labour;

· Hold inter-ministerial workshops to align strategies around HIV prevention on development projects, especially with regard to workforce education and HIV mitigation strategies;
· Establish an Environmental Liaison Officer in the MoH;
· DEA needs more staff and resources to effectively carry out post-EIA compliance monitoring;
· The DEA should establish a toll-free number for reporting environmental offences;

· The procurement process needs to clearly state the requirements for HIV and AIDS and gender issues to be addressed in the tender submissions and that budgets need to be clearly aligned with actual measures to manage these issues.  Tender adjudication criteria need to be adjusted to ensure that these issues are adequately addressed;

· It is recommended that contractors should adopt the FIDIC Guidelines on HIV and AIDS and budget time and personnel accordingly;

· Advocate that a mandatory budget (e.g. a certain percentage of capital budget) be allocated to HIV and gender mainstreaming;

· We are also advocating for the inclusion of HIV and AIDS activity in government workers’ job descriptions, so that each officer knows that his/her mandate requires that HIV and AIDS is addressed; 
· Roll out the training programme for all those involved in formulation, procurement and implementation of development plans.
EIA process:
· Greater use needs to be made of Strategic Environment Assessment in all development planning, programmes and policy formulation.  SEA is a more proactive tool than EIA and allows decision-makers to better anticipate the perhaps unforeseen consequences of policies and plans, and implement avoidance measures in advance e.g. giving advance warning to health care facilities about a forthcoming project in their area;
· Preparation of EIA guidelines on mainstreaming HIV and gender into EIA for use by the regulatory authorities and consultants;

· The inclusion of more active public consultation as part of the EIA process (not just during scoping);

· The public consultation process needs to bear in mind the presence and effects of customary laws on women’s rights and therefore the consultation process must be gender sensitive;
· Consultants should consider making more use of community groups and CSOs to carry out monitoring activities, especially on social issues;

· Project implementation monitoring results need to be reported to NACA so that progress against HIV reduction goals can be recorded, and corrective actions taken where necessary.
EIA consultants:
· Awareness raising in the EIA consulting community is needed so that they can more effectively mainstream HIV and gender issues into the EIA process.  Guidance is needed on HIV data sources, the use of HIV data to develop meaningful baselines, how to interpret that data, what the appropriate mitigation measures are for including in the EMP, monitoring mechanisms and organisations that can do health and gender monitoring, as well as how to budget for all of this;
· EIA team leaders must include health and gender specialists in their team when appropriate and provide sufficient time and budget for them to complete meaningful studies.

Private sector and proponents:

· The private sector needs to play a far more proactive role in providing ongoing HIV and AIDS and gender awareness training in the communities in which they operate and to their own employees.  Unfortunately, the current labour laws in Botswana are not prescriptive enough when it comes to workplace HIV management.  This means that for new projects, where an EIA is conducted, the EMP needs to be much more specific regarding worker education and training on HIV to compensate for the lack of other enforceable legislation;
· Proponents need to be made aware of the fact that EIAs should include health and gender assessments and that these will have implications for both time and budgets.  One way to do this is to share the case studies with the business sector.
Others:

· Provide the media with up to date information on this project and share with them the results of the case studies;

· Implement EA capacity building in at least two communities affected by selected capital projects.  This will involve: selecting two projects which are about the start and the target communities; develop and submit a funding proposal to NACA for the capacity building work; involve vulnerable groups and CSOs and then implement and monitor the plan;

· Engage with all other HIV and AIDS stakeholders about the project and identify ways in which they can get involved in the EIA process;

· Engage with tertiary institutions to develop teaching materials based on the forthcoming guidelines on mainstreaming, for all departments where HIV and AIDS is a cross-cutting issue.
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MINUTES OF COUNTRY WORKSHOP INCLUDING BAROMETER SCORES
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Figure 1.1: Vicious circle of development and HIV
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Figure 1.6: HIV prevalence among 15-24 year old women and men in ESA
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� Note: the term ‘environment’ in the context of this report encompasses the biological, physical, social, economic, health, cultural dimensions, except where otherwise stated.


� Note that Phase 4 could be completed by in-country experts, including government, i.e. not necessarily through a consultancy.


� However, the BAIS III figures for 2008 showed a national HIV prevalence rate of 17.6%


� Note that the Barometer workshop was held prior to the new EA Act being gazetted and so the score reflects the deficient old (2005) EIA Act.


� The BAIS III estimate in 2008 gave the prevalence figure of 17.6%, but this is not reflected in the UNAIDS Country Report for 2010.  For the sake of consistency in data comparisons, all HIV epidemiological data used in this study has been sourced from the UNAIDS Country Reports for 2010.


� The term ‘customary laws’ refers to a range of rules, principles and usages of different ethnic groups (Hodges, 2007).


� As indicated in Chapter 2, the scope of the EIA in the context of this report specifically looks at the inclusion of social, community health, gender and workplace issues.


� S. 6(1)(b) of the EIA Act.  An SEA is a tool used to proactively evaluate the cumulative effects of policies, plans and programmes at a strategic or broad level, as opposed to the more narrowly defined and reactive project-specific EIA.
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		(15-49 years) HIV prevalence for eastern and southern Africa

		Country		HIV Prevalence Estimate
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		Eritrea		0.8%
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		Lesotho		23.6%

		Botswana		24.8%

		Swaziland		25.9%

		Source: Global report: UNAIDS report on the global AIDS epidemic 2010.  UNAIDS, 2010.
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		Indicator 22 - Reduction in HIV Prevalence (15 - 24)		Young women (15–24) prevalence percent 2009		Young men (15–24) prevalence percent 2009

		Country		Estimate		Estimate

		Comoros		0.1%		0.1%

		Madagascar		0.1%		0.1%

		Mauritius		0.2%		0.3%

		Eritrea		0.4%		0.2%

		Angola		1.6%		0.6%

		Rwanda		1.9%		1.3%

		Tanzania		3.9%		1.7%

		Kenya		4.1%		1.8%

		Uganda		4.8%		2.3%

		Namibia		5.8%		2.3%

		Malawi		6.8%		3.1%

		Zimbabwe		6.9%		3.3%

		Mozambique		8.6%		3.1%

		Zambia		8.9%		4.2%

		Botswana		11.8%		5.2%

		South Africa		13.6%		4.5%

		Lesotho		14.2%		5.4%

		Swaziland		15.6%		6.5%

		Source: Global report: UNAIDS report on the global AIDS epidemic 2010.  UNAIDS, 2010.
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